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his continued possession of such property. Bozon v. Bolland (1839) 4 
Myl. & 0. 354; Nichols v. Pool (1876) 89 HI. 491. But the possession 
of some res being essential to such a lien, it was of no avail to the 
attorney in reaching the proceeds of a judgment obtained through his 
services. Accordingly, an attorney enjoyed a special "charging" lien 
as to such proceeds. Weed v. Boutelle (1884) 56 Vt. 570. This lien 
has been codified and extended in New York. N. Y. Consol. Laws, c. 30 
(Laws 1909, c. 35), § 475. The type of service involved in obtaining a 
decree appointing an administrator might well entitle the attorney to 
a charging lien, but since the decree merely amounts to an appoint- 
ment, there are no proceeds to which such a lien could attach. In re 
Nocton's Estate (Sur. Ct. 1916) 162 N. T. Supp. 215; Matter of 
Babell (1916) 175 App. Div. 345, 162 N. Y. Supp. 218. But where at 
the request of the sole legatee, an attorney secures letters of adminis- 
tration for such a legatee, he acquires a charging lien against the 
estate. Matter of Wood (1915) 170 App. Div. 533, 156 N. Y. Supp. 
810. This result although inconsistent with Matter of Babell, supra, 
avoids circuity. In the instant case, the service only resulting in the 
appointment of an administrator, no charging lien attached. But 
where an attorney for an executor or administrator recovers property 
for the estate, so long as he has possession of it, he has a good retain- 
ing lien. Matter of Boss (1907) 123 App. Div. 74, 107 2ST. Y. Supp. 
899; Matter of O'Connor (1917) 177 App. Div. 616, 164 H*. Y. Supp. 574. 
But since in the instant case, the property did not belong to the 
clients against whom the attorney made his claim, he could not even 
assert his retaining lien. 

Constitutional Law — Franchises — Power to Vary the Terms. — In 
accordance with the Iowa Code Supp. 1913, § 720, by a vote of the 
electors of Sioux City, the defendant received a franchise to supply gas 
for 25 years at a maximum rate of $1.00 per unit. Under § 725 grant- 
ing the power to regulate rates, the' city subsequently passed an 
ordinance allowing the defendant to increase its rates. The plaintiff 
consumers claimed the franchise is a binding contract and alterable 
only by mutual consent indicated by a vote of the people, and therefore 
sued to enjoin the increase from being put into effect. Held, that despite 
the franchise, the city has the power to regulate rates. Selkirk v. Sioux 
City Gas & El. Co. (Iowa 1920) 176 N. W. 301. 

A franchise is a valid and binding contract, if made within the 
power of the granting municipality or state. Detroit v. Detroit etc. B. B. 
(1902) 184 U. S. 368, 22 Sup. Ct. 410; Columbus etc. Co. v. City of 
Columbus (1919) 249 TJ. S. 399, 39 Sup. Ct. 349. Therefore if such a 
franchise is granted to a public utility corporation to supply gas, 
water, or transportation at a certain rate for a certain period, any 
subsequent attempt by the government to legislate a change in that 
rate would seem to impair the obligation of contract within Article I, 
Section 10 of the Constitution. Michigan By. v. City of Lansing 
(D. C. 1919) 260 Fed. 322; City of Watertown v. Watertown L. & P. 
Co. (S. D. 1919) 173 N. W. 739; Omaha Water Co. v. City of Omaha 
(C. C. A. 1906) 147 Fed. 1. Although there are dicta to the effect 
that the power to regulate the charges of public utilities is so clearly 
a governmental function that the legislature or municipality cannot 
irrevocably contract it away, see City of Memphis v. Enloe (Tenn. 
1919) 214 S. W. 71, 74; Black v. New Orleans By. & Light Co. (La. 
1919) 82 So. 81, 87, in any event, it is true, that if the franchise is to 
free the grantee from legislative regulation, such intent must appear 



RBCBNT DECISIONS 705 

in clear and unmistakeable language. Tallassee Falls Mfg. Co. v. 
Commissioner's Ct. (1908) 158 Ala. 263, 48 So. 354; Georgia B. R. & 
Bank. Co. v. Smith (1888) 128 U. S. 174, 9 Sup. Ct. 47. Where there 
is any doubt, the presumption is in favor of the retention of the power 
by the government. Free-port Water Co. v. Freeport (1901) 180 II. S. 587, 
21 Sup. Ct. 493. But, in order that a municipality be able to make such 
a valid and binding contract, there must be express legislative authority 
allowing a release by contract of the power to regulate rates. Virginia 
Wes. P. Co. v. Commonwealth (Va. 1919) 99 S. E. 723, 727; City of 
Bessemer v. Bessemer Waterworks (1907) 152 Ala. 391, 44 So. 663. 
What language amounts to such a specific authorization is a question 
of construction. Of. City of Bessemer v. Bessmer Waterworks, supra; 
with Detroit v. Detroit etc. B. B., supra. Since no such language 
appears in § 720 of the Iowa Code Supp. 1913, and since, in addition, 
§ 725 expressly voids any limitation of the regulative power by contract, 
the decision of the court is sound. Cf. Dubuque El. Co. v. City of 
Dubuque (C. C. A. 1919) 260 Fed. 353. 

Copyrights — Injukction — Implied Negative Covenants.^— The plain- 
tiff author granted to the defendant manager the sole privilege of 
producing a play written and copyrighted by the former. Both parties 
threatened to produce the play in motion pictures. The plaintiff con- 
tended that the contract between the parties did not convey the right 
to so produce the play and brought this action to restrain the 
defendant. Held, an injunction would issue upon the condition 
that the plaintiff refrain from producing or licensing the produc- 
tion of the play in motion pictures. Manners v. Morosco (IT. S. Sup. 
Ct, March 22, 1920) not yet reported, reversing Manners v. Morosco 
(C. C. A. 1919) 258 Fed 557. 

There would seem to be great force in the suggestion of the lower 
courts, Manners v. Morosco (D. C. 1918) 254 Fed. 737; aff'd 258 Fed. 
557, that a grant such as one in the instant case should be held to 
convey the whole copyright estate of dramatization including the 
motion picture rights. Lipzin v. Qordin (1915) 166 IT. T. Supp. 792 ; 
see Hart v. Fox (1917) 166 IT. Y. Supp. 793, 797; cf. Harper & Bros. 
v. Ealem Co. (0. C. A. 1909) 169 Fed. 61; aff'd Kalem Co. v. Harper 
Bros. (1911) 222 U. S. 55, 32 Sup. Ct. 20. But even accepting as correct 
the construction placed by the court on the deed of grant, the decision 
still appears to be open to criticism, proceeding as it does upon the as- 
sumption that injury must necessarily ensue to the rights admittedly 
granted to the defendant, unless the plaintiff be restrained. There was 
no evidence in the case as reported that would justify the court in in- 
ferring either injury to the defendant or unfair competition by the plain- 
tiff, but on the contrary, the remarks of Mr. Justice Mayer in the case of 
Klein v. Beach (D. C. 1916) 232 Fed. 240, at p. 246, are precisely applic- 
able to the situation herein presented. The case of Harper Bros. v. Klaw 
(D. C. 1916) 232 Fed. 609, chiefly relied upon by the court in the 
present case, is clearly distinguishable. There the contract was made 
at a time when the parties could not reasonably be said to have contem- 
plated dealing with the motion picture rights, and hence, if injury to 
the estate of the defendant be assumed, the decision of the court in 
implying a negative covenant on the part of the grantor was highly 
proper and manifestly correct. See Klein v. Beach (D. C. 1916) 232 
Fed. 240, 246, 247; aff'd (O. C. A 1917) 239 Fed. 108, 109; Kennerley v. 
Simonds (D. C. 1917) 247 Fed. 822, 827. But even such an assump- 
tion would avail hut little in the principal case, for the contract was 



